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Establish Bankruptcy Claims Under 
the Hazardous Substance Tax Program 

Your June 24, 1988 memorandum to Mr. Larry Augusta 
regarding your office's procedures in filing clains in bankruptcy 
on hazardous substance tax cases has been referred t@ me for reply.
Specifically, you noted the following situations: 

"Situation No. 1 

The taxpayer has filed bankruptcy. The petition 
date is January 9, 1987. Taxpayer was b i l l e d  a 
Hazardous Waste Generator Fee pursuant to 
Section 25205.5 of the Health and Safety Code. 
The fee period for the generator fee is July 1, 
1986 to June 30, 1987. The fee is due on 
January 1, 1987. Since the petition date falls 
within the generator fee period, how do we 
determine the pre-petition and post-petition 
liabilities? 

'The fee is designed as a n  annual fee. The 
amount. of the fee is based upon the quantity of 
hazardous waste generated at each generating 
site. The fee is established on or Gefcre 
Novernber 1 of each year. Categcries are 2 s  
f o l l c w s  : 

C z t e g o r y  1986 Fee Rate i 3 b 7  Fee Rate 

4 - More t h a n  5 tons  $ 483.00 J: 1,078.00 
b u t  lees than 50 tons 

.. - 
3 - 5i) t.cr,a tbut less $ 965.06 , ; :26 .  013 

t:!>an 2 5 0  tons 
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2 2 5 0  t o n s  b u t  l e ss  $ 4 , 8 3 ~ . 0 0  $10,780.00 
than 2,500 toris 

1 - 2 , 5 0 0  tons or i;iorc $9,660.00 $21,560.00"

G i v e r ]  this informatioz, yo11 asked tl!iett:er it rnatters 
whether waste  is g e n e r a t e d  d ~ ~ r i n q  the  pre-petition period or the 
post-petition period. Yes, it does matter, because under the 
Rankruptcy Code, the Board would have a pre-petition claim 
against the deltor's estate under Title 11, United States Code, 
Section 507. As to the post-petition period, the Board is 
entitled to a priority payment of the tax as a cost of 
administration of the estate under Title 11, United States Code, 
Section 503. 

You asked whether a generator who generates four tons 
prior to the petition date and two tons after the petition date 
would be responsible for the generator fee. As you noted, 
normally, in this instance, the generator would qualify for the 
fee because his hazardous waste  generation of six tons would 
place him within Category 4, the five to 50 tons category. If 
the fee were determined by waste generated separately during the 
pre-  and post-petition periods, the generator would owe no fee as
four tons and two tons treated independently are less than the 
amount which would qualify the generator for the fee. 
Conversely, if the generator generated 10 tons during the 
pre-petition period and 10 tons during the post period, the 
taxpayer may owe two annual fees. 

Although the filing of a petition under the Bankruptcy 
C o d e  creates an estate comprised of all assets of the debtor, we 
believe that there is no change of ownership to a new person 
under the Hazardous Waste Substance Tax Law. Therefore, for 
purposes of this annual fee, we believe that only one fee is 
applicable, and the generator who generates four tons prior to 
the petition date and two tons after the petition date is subject
to the fee. 

When a taxpayer p e t i t i o n s  for bankruptcy during the 
period within which the annual fee is applicable, it is our 
opinion that the staff should generally prorate the annual fee 
according to the respective portions of the annual period which 
are pre-petition and post-petition. However, in the event that 
all operations which resulted in the tax occurred either 
pre-petiti.cn or post-petition, the Board should file its claim 
entirely within such p e r i o d  2nd n o t  p r o r a t e  t k ~ e  fee. 

- 
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"Situation No. 2 

The Facility Pee yucsuan t  to S2ction 25205 poses 
a similar problem. Can %e p r o r a t e  tne  annual 
fee?  " 

We were unable to r i n d  a s e c t i o n  25205 in the 
Health and Safety Code. We assume that, in t h i s  case, y o u  
are referring to section 25205.2, the facility fee imposed 
on the operators of facilities. We believe that the 
application should be the same as in Situation No. 1. 

"Situation No. 3 

The Hazardous Substances (superfund) Tax program 
poses a eifferent problem. The tax rate for the 
Superfund for the current year is not set until 
April of the next year. This means that 
Superfund taxable disposals made in 1988 will 
not have a Superfund t a x  rate set until April 
1989, The tax is not due until July 1. 

We have had situations where the taxpayer has 
filed for bankruptcy during the current year. 
We know the taxpayer owes the Superfund tax, and 
we would like to make a claim against the debtor 
in the bankruptcy court. The questions is can 
we use last year's rates to assess a liability, 
so that we can make a timely claim. Our 
intention is, after the actual rate has been 
set, to go back and revise our claim figures to 
reflect the actual amount a u s .  

Given the forinula in Section 25342 of the Health 
and Safety Code, for setting the tax  rate, it is 
conceivable t h a t  last year's r a t e  might be lower 
than the current year's rate. However, since 
the inception of the Superfund T s x  Pregraa, this 
has never happenea,  Historically, the rate has 
always gone u ~ .  

We auggest t h a t .  you  file a clzim based on an estimate. 
Since the rate has h i s t o r i c z l l y  risen, y o u  s h o u l d  file the claim 
based o r  t h e  .antici?atec! i nc rea se .  Y o u  may then file an amended 
c l a i n .  Amendment to a ?);,~.il.?.:::>tcy claim . . i s  freely allowed where 
t h e  purpose is t o  c!:r.:. i: 4 ~ -  .: L!: t:.r ci3i.r: as originally filed. 
( S z a t k o k ' s k i  v .  Meade T C ~ C I ~  c:?:: Die Coapany ,  1 6 4  F.2d 2 2 8 . )  
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We hope t h i s  snswers your  questions; however ,  if you need
fur t h e r  information, f e e l  f r ee  to write a g a i n .  

 


